IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.65 OF 2023

DISTRICT : PUNE
Sub.:- Transfer/Repatriation

Smt. Indira Jaysing Aswar. )
Age : 38 Yrs, Working as Registrar, )
Having Office at Dr. Babasaheb Ambedkar)
Research & Training Institute (BARTI), )
Pune and residing at 48/2, Plot No.6, )
Ganeshnagar, Wadgaonsheri, Pune — 14. )...Applicant

Versus

1. The State of Maharashtra.
Through the Secretary,

Social Justice and Special Assistance
Department, Mantralaya,

Mumbai — 400 032.

~— — — — ~—

2. The Director General.
Dr. Babasaheb Ambedkar Research and )
Training Institute (BARTI), Pune — O1. )...Respondents

Smt. Punam Mahajan, Advocate for Applicant.

Smt. S.P. Manchekar, Chief Presenting Officer for Respondent No.1.
Shri A.B. Moon, Advocate for Respondent No.2.

CORAM : A.P. KURHEKAR, MEMBER-J
DATE : 03.05.2023
JUDGMENT

1. The Applicant has challenged the order dated 06.01.2023

cancelling her deputation and repatriating her to parent department
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issued by Respondent No.2, invoking jurisdiction of this Tribunal under

Section 19 of the Administrative Tribunals Act, 1985.

2. Briefly stated facts giving rise to this O.A. are as under :-

While Applicant was serving on the establishment of Urban
Development Department and was posted as Deputy Chief Executive
Officer, Z.P, Buldhana, the Respondent No.1 — Social Justice and Special
Assistance Department in consultation with Applicant’s parent
department and willingness given by her, appointed her as Registrar at
Dr. Babasaheb Ambedkar Research and Training Institute, Pune (BARTI)
for three years by order dated 14.10.2021. Accordingly, Applicant joined
at BARTI. Though her deputation was for 3 years, the Director General
of BARTI - Respondent No.2 by order dated 06.01.2023 abruptly
curtailed her deputation and repatriated her to Urban Development
Department and relieved her by order dated 06.01.2023 which is
challenged by the Applicant in the present O.A. inter-alia contending that
Respondent No.2 had no locus or competency to curtail the deputation
and impugned order dated 06.01.2023 is also malafide, since it is

stigmatic.

3. Respondent No.1 - Social Justice and Special Assistance
Department as well as Respondent No.2 — BARTI filed Affidavit-in-reply
resisting the O.A. and sought to justify the impugned order.

4. Smt. Punam Mahajan, learned Advocate for the Applicant sought

to assail the impugned order mainly on the following grounds :-

(i) Respondent No.1 - Social Justice and Special Assistance
Department (borrowing department) is the only authority

and competent to curtail the deputation period.

(ii) Impugned order curtailing deputation period being issued by

former Director General of BARTI - Shri Dhammajyoti
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Gajbhiye attributing dereliction in duties is without

jurisdiction and stigmatic.

(iii) Deputation is governed by Rule 40 of Maharashtra Civil
Services (Joining Time, Foreign Service and Payments during
Suspension, Dismissal and Removal) Rules, 1981
(hereinafter referred to as ‘Joining Time Rules, 1981’ for
brevity) read with Appendix-II which inter-alia provides that
where services of deputationist is not required by the
borrowing authority, it shall be open to borrowing authority
to revert deputationist to the parent department with 3
months’ notice to the parent department before curtaining
deputation and no departure from the terms and conditions
as mentioned in Rule 40 read with Appendix-II is

permissible.

S. Per contra, Smt. S.P. Manchekar, learned Chief Presenting Officer
for Respondent No.1 and Shri A.B. Moon, learned Advocate for
Respondent No.2 — BARTI sought to justify the impugned order and
pointed out that in view of unsatisfactory performance and dereliction in
duties, the then Director General of BARTI in view of delegation of powers
to him by governing Council of BARTI curtailed the deputation of the
Applicant and relieved her from BARTI. They further contend that before
issuance of impugned order, several show cause notice were given to the
Applicant calling her explanation, but she submitted explanation of only
one show cause notice which was not found satisfactory, and therefore,
for smooth administration of BARTI, the Applicant was required to be
repatriated to her parent department. The submission was also
advanced that deputationist has no legally enforceable right to continue
on deputation and it can be curtailed where circumstances warrants the
same. In this behalf, reference is also made to G.R. dated 17.12.2016
Clause No.5 which inter-alia provides that in case of irregularity in

functioning, misappropriation, dereliction in duties, the deputation
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period can be curtailed without giving 3 months’ notice to the parent
department. On this line of submission, they plead that impugned order

is legal and valid and needs no interference by the Tribunal.

0. In view of pleadings and submissions, the issue posed for
consideration is whether impugned order dated 06.01.2023 issued by
Director General of BARTI curtailing the deputation is legal and valid.

7. At this juncture, before going ahead, it would be apposite to refer
Rule 40 and Appendix-II of ‘Joining Time Rules of 1981 which governs
and regulates terms and conditions of deputation. Rule 40 and

Appendix-II are as under :-

“40. Terms and conditions of transfer to foreign service.- (1) The
authority sanctions the Government servant’s transfer to foreign service
or on extension in the period of foreign service must always send a copy
of such sanction to the concerned Government servant and the Audit
Officer.

(2) The Government servant himself should without delay
communicate a copy to the officer, who audits his pay, and take his
instructions as to the officer to whom he is to account for the
contributions; he should also report to the latter officer the time and date
of all transfers of charge to which he is party when proceeding on, while
in, and on return from foreign service and furnish from time to time
particulars regarding his pay in foreign service, the leave taken by him,
his postal address, and any other information, which that officer may
require.

(3) Every Government servant transferred to foreign service is
expected to be conversant with the rules relating to foreign service. He
should see that the rules and orders regulating his pay and other
conditions of service while in foreign service are observed and that
contributions, if any, are paid regularly.

(4) Transfer of a Government servant to foreign service should be
made on the standard terms and conditions as in Appendix II. No
departure from the prescribed terms and conditions shall be permissible.

Note.- Guidelines for both the competent authorities and the foreign
employers are given in Appendix III.”

APPENDIX II

Standard terms and conditions of transfer of
Government servants to foreign service
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Note.- Whatever the word “Government servant” occurs in these
terms, the name of the Government servant should be
mentioned while applying these terms.

The following are the standard terms and conditions of transfer of
Government servants to foreign service, including statutory
Corporations, autonomous bodies. No departure from the prescribed
terms and conditions shall be permissible.

(1) Period of Deputation.- The foreign service shall commence from
the date the Government servant hands over charge of the post and will
expire on the date he resumes charge of his post under Government.
The Government servant shall be on deputation for a period of (Stated
the period) years I the first instance provided that -

(i) Government/competent authority reserves the right to
recall him any time before expiry of the period of
deputation, if his services are required by Government in
the interest of public service;

(ii) if his services are not required by the foreign employer, it
shall be open to the foreign emplover to revert him to the
parent department, provided 3 months’ notice is given to
Government/competent authority by the foreign employer
before effecting such reversion; and

(iii) it is open to him to revert to the parent department after he
gives a notice, of not less than three months, in writing to
Government/competent authority of his intention to do so.”

At the same time, it would be also apposite to see Clause No.s(3) of

G.R. dated 17.12.2016, which is as under :-

9.

“3(y) afafrgmia JAa - FREEA FE At Frurda fEa Heras duvengdt sfatgda
e BT AN Hes AAB  [AHOTRA / BRICRIDS WA UGa0 @D ARMH, A
BMRAMSII N A2TH HMRB-AE dR} AHLAA BRI T Bvet ATetl / fiett U Treanarel Feniid Asfta
TR MO | FRIEIA et Afgeit ydygaen (RERA) 30 snaees G, anfy, = Aaaiia fafere
BRO =lde BHel 3al. RG], EATE, BaTSdl, SRl BRI e Bwmel Aol bletach
clicebles AU 30 Aget.”’

Indisputably, Applicant’s parent department is Urban Development

Department and it is by virtue of order dated 14.10.2021 issued by

Respondent No.1 — Social Justice and Special Assistance Department,

the Applicant has been deputed on the establishment of BARTI for three

years.

Notably, there is specific reference in the deputation order dated

14.10.2021 that the appointment of the Applicant is made in terms of
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terms and conditions as mentioned in Rule 40 read with Appendix-II of

‘Joining Time Rules of 1981’ which is as follows :-

“QTA=T 3NN :-

et 2 saRion 3par, 3u FF FEGR fHER, Fegt uRue gosmn Aid Feaws, ST
TERARE 3MasHR FeMed a qidieter AR, Ul A1 TR MM RAGURE ot 3 avimRal afagme

Sg®! wevena Aa 3.

R. A R SRR RAR AR & Iq SRNITEAR B.98600-3%900 s U S.6600/- 3l
AT IS AT i A 31E1 B A,

3. Fe: alfeigd FAERIE ArR At (Yeugy 3@, TR Adl, Fcas a gsawt a Adde g
T1BY A Bkt U@ forat, 9%¢9 Feliet uRfdee-3 @iehiet AAplesles Jaan sela 2gea uRfde-2 A

STIE Dol 3L a 21t a Heed 6.9 Aefict arE Pl avdEieAR sroend Ad 3R.”

10. It is thus apparent that it is in consultation with Urban
Development Department which is parent department of the Applicant
and on consent given by the Applicant, she was deputed as Registrar,
BARTI for 3 years. BARTI is registered under Societies Registration Act,
1860 with a status of autonomous body and Ministry of Social Justice
and Special Assistance Department is Chief Patron of the said Institution
as mentioned in Memorandum of Association of BARTI. Thus, though
BARTI is an autonomous body, it is under general control of

administrative Department of Social Justice and Special Assistance.

11. Now turning to the issue involved in the present matter, the pivotal
question is as to whether relieving order issued by Respondent No.2 is
without jurisdiction or competency. Indisputably, Applicant is relieved
unilaterally by the then Director General of BARTI without any
consultation for approval of Ministry of Social Justice and Special
Assistance which is borrowing authority. It may be noted that BARTI is
not borrowing authority, but it is an institution under the general control
of Social Justice and Special Assistance Department which is the
borrowing authority. This being the position, obviously in terms of Rule
40 with Appendix-II of ‘Joining Time Rules of 1981’ where borrowing
authority intends to curtail deputation, it can do so provided 3 months’
notice given to the parent department by the borrowing department

before effecting such repatriation or reversion. True, in terms of Clause
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d(5) of G.R. dated 17.12.2016 in case of irregularities, misappropriation,
dereliction in duties, there could immediate repatriation without giving 3
months’ notice. However, it is for the borrowing department to curtail
the deputation period and to revert a Government servant and not for
BARTI. All that, BARTI could make report to the borrowing department
i.e. Social Justice and Special Assistance Department and on receipt of
such proposal if borrowing department is satisfied, then it could do so
even without giving 3 months’ notice. However, in the present case, it is
BARTI, who wunilaterally repatriated and relieved the Applicant by
impugned order, which is totally in contravention of Rule 40 read with
Appendix-II of ‘Joining Time Rules of 1981°. As per these Rules, the
terms and conditions of deputation are strictly governed by these Rules
and no departure from the prescribed terms and conditions as
mentioned in Appendix-II is permissible. In such situation, BARTI
cannot be said competent or have jurisdiction to curtail deputation and

to repatriate the Applicant.

12. True, deputationist has no legal right to continue in the post to
which he is deputed as canvassed by the learned Advocate for the
Applicant. In the present case, the crux of the matter is, who is
competent authority to curtail the deputation and not about right to
continue in the post. Reliance placed on the decision of Hon’ble High
Court in Writ Petition No.259/2008 [M. Arumugam A. Muthusamy
Vs. Union of India] decided on 10.09.2008 is totally misplaced. In
that case, it was on request of deputationist, it was cancelled before
completion of tenure of deputation. It is in that context, Hon’ble High
Court held that parent department can curtail the period of deputation
before expiry in certain contingencies and deputationist has no legal
right to continue in the post. As such, there was no dispute about the
competency of the Department/authority which curtails deputation
which is involved in the present case. Similarly, the decision of CAT,
New Delhi in O.A.No.1735/2011 [Ashok Kumar Vashisht Vs. Union
of India] decided on 07.05.2002 is also of no assistance to the
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Respondents. It was a case of suppression of material fact about the
antecedents while posted on deputation with National Investigation
Agency, but later, the said authority noticed bad antecedents of the
Petitioner and consequent to it, deputation with NIA was cancelled and
he was repatriated. It is in that context, CAT in reference to decision of
Hon’ble Apex Court held that even if tenure of deputation is stipulated,
the deputationist does not have indefeasible right to hold the said post
and deputation can be curtailed, since deputation is tripartite contract
involving parent department, borrowing department and concerned
employee and it can be continued only if all these three parties like it to
continue. At the same time, it has been observed by CAT that deputation
curtailment must be simplicitor and the grounds of curtailment should
not be stigmatic or punitive and where grounds for repatriation is
stigmatic or punitive, the order of repatriation must precede proper
enquiry and principles of natural justice. In that case, though Petitioner
alleged malafide, it was not established and borrowing department i.e.
NIA itself curtail the deputation which was upheld by CAT. Thus, the
facts are totally distinguishable and the said decision is of no assistance

to the Respondents.

13. Similarly, reliance placed on the decision of Hon’ble High Court,
New Delhi in Writ Petition No.10626/2017 [Rakesh Kumar Verma Vs.
Jawaharlal Nehru University & Anr.] decided on 15.03.2018 is also
of no assistance to the Respondents. In that case, the challenge was to
the order of University directing the Petitioner to proceed on leave where
he was on deputation, since he was due to retire on 31.12.2017 and he
was repatriated by University (borrowing authority) to parent department
and it was a case of simplicitor repatriation and it was found innocuous
order of repatriation. The repatriation was done by virtue of provisions
under Jawaharlal Nehru University Act, which empowers University to
cut-short Petitioner’s tenure. Suffice to say, in that case also, deputation
was by borrowing authority and it was found simple repatriation without

stigma.
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14. True, Applicant’s deputation was curtailed by the then Director
General of BARTI as per delegation of powers to him by governing
Council in terms of Resolution on Subject No.32 in their meeting dated

07.12.2012. The Subject of Resolution is as under :-

‘R 56.32 . ARAEIIGA A IXADS NABITOER A0N-2 LD ISR/ FHotan-2Aisn AgRiaED e
AT 3t N IR APEREE AR 7 TekeEEd.

fafae enenta fstoTEwa 2 RS HE 3wt @ FHAR afakrgmia eard Jad. HE
IR/ HHRAR At J2fthes HERERNE @ ARMAR ten FRAA Afdfergma daa. Fwg afatgmt
3R @ HaHTR § A= AR FTYARANE BA HAA AE. 3N UBRY/wHA-AfA BRA
301 TR EYAAES! B g, W Azetid W FeAwS AR B El A/ FrerEam
BRACRIGHS AZAACTHE JARAEHRIRER ddd FAAe ALTRE HuaE et a wdat
S Ueq AU, AR A IFABS A UBRY/FAAR FAws Afargmiaz snetet 3gd a sifasna Auw
3EA WD BUAR UG/ HHA-ARA FHABE! SFAECBRE /ARG 3GHA A aid A
IR DR ReES A 3w AE, R Fedem stcmm sen AR stete
AR/ EHHar-Aie @i Hes [HEIR HRATAR UEATIAE HRFA® B0 3MUBR AgRiaEEwt

ara.”

Insofar as delegation of powers is concerned, the delegation of
powers to the Director General, BARTI cannot supersede or override Rule
40 of Joining Time Rules of 1981’ which are framed in exercise of powers
under Article 309 of the Constitution of India. As per Joining Time
Rules of 1981, it was for the borrowing department i.e. Respondent No.1
— Ministry of Social Justice and Special Assistance Department to
recall/repatriate the Applicant by curtailing her deputation period if
circumstances warrant so. However, in the present case, it is BARTI
who unilaterally relieved the Applicant without any consultation or
approval with the parent department i.e. Respondent No.1. Sulffice to
say, Respondent No.2 cannot usurp the powers of Respondent No.1 and
where such powers are exercised it being in blatant contravention of
‘Joining Time Rules of 1981’, the same is totally bad in law and liable to

be quashed.

15. Curiously, in impugned order issued by BARTI, there is reference
that the report about the performance of the Applicant and for
curtailment of deputation was made to Respondent No.1l. However,
Respondent No.1 failed to take cognizance of it and played role of silent

spectator. That apart, even after passing order dated 06.01.2023, no
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such steps were taken by Respondent No.1 for curtailing the deputation
of the Applicant by passing appropriate order, which may indicate that
Respondent No.1 did not feel it necessary to curtail the deputation and to
recall the Applicant or for some other reasons best known to it. Be that
as it may, since order of curtailing deputation is passed by Respondent
No.2 who is not at all competent authority, the order passed by authority
having no jurisdiction or competency in the eye of law is non-est and bad

in law.

16. During the course of hearing, learned Advocate for the Applicant
also raised the issue that impugned action taken by the then Director
General Shri Dhammajyoti Gajbhiye was malafide in view of some
complaints made by the Applicant against him. She has also pointed out
that subsequently after transfer of Shri Gajbhiye by order dated
28.02.2023 in his place, Shri Sunil Ware was posted in his place and he
disapproved the action taken by his successor for repatriation of the
Applicant.  Shri Sunil Ware also gave letter dated 16.03.2023 to
Respondent No.1 - Government that there is no approval to the
delegation of powers to Director General and opined to recall the
impugned order dated 06.01.2023 at the level of Government. However,
later, Shri Sunil Ware made volte-face and in Additional Affidavit he
stated that he wrongly addressed the said letter to the Government and
stated that the action taken by his predecessor is correct. Insofar as this
issue is concerned, since order passed by Respondent No.2 dated
06.01.2023 itself is without jurisdiction or authority, now it is not
necessary to see and examine as to whether the impugned action was
malafide or there were sufficient reasons for curtailing the deputation.
Therefore, in my considered opinion, it would be not appropriate to make
any comment about the sufficiency of reasons for curtailing deputation
and impugned order dated 06.01.2023 is liable to be quashed and set
aside on the ground of competency and jurisdiction of Respondent No.2

to pass any such order.
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17. The totality of aforesaid discussion leads me to sum-up that
impugned order dated 06.01.2023 passed by Respondent No.2 is totally
bad in law for want of competency and jurisdiction and liable to be
quashed and set aside. However, at the same time, Respondents are free
to take decision afresh which should be in adherence to Rules and with

due process of law. Hence, the following order.

ORDER

(A)  The Original Application is allowed.

(B) Impugned order dated 06.01.2023 issued by Respondent

No.2 is quashed and set aside.

(C) Interim relief granted by the Tribunal by order dated
17.01.2023 is made absolute.

(D) No order as to costs.

Sd/-
(A.P. KURHEKAR)
Member-J

Mumbai

Date : 03.05.2023
Dictation taken by :
S.K. Wamanse.
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